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INTRODUCTION

This article is the result of the combined effort of the members
of the lllinois State Bar Association Insurance Law Section. The
contributing authors have devoted their time and efforts to creating a
scholarly work for attorneys, judges and the public. These efforts are
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greatly appreciated. This article analyzes significant Illinois opinions
relating to insurance law issued from October 1, 2004 through
September 30, 2005. Our goal is to highlight the changes,
modifications, or extensions of existing law, and not necessarily to
present every decision announced during this period. The focus is on
significant developments in recent case law in order to present to the
practitioner emerging issues and foreshadow potential changes in
insurance law.

I. CONSTRUCTION OF THE INSURANCE POLICY,
APPLICATIONS, FORMATION AND MODIFICATION

A. Duties of the Insurer and Insured

Steadfast Insurance Co. v. Caremark RX Inc.t

Holding: When the insurance policy excludes coverage for
intentional acts and the underlying complaint contains only theories of
liability based on intentional acts, there is no duty on the insurer to
defend.?

Caremark RX Inc., a provider of pharmacy benefit management
services for various health plans, was sued in two separate actions on
behalf of those plans.® The suits were based on a theory of breach of
fiduciary duty under the Employee Retirement Income Security Act
(ERISA).* Caremark’s professional liability insurer, Steadfast, filed
this declaratory judgment action, asking the court to find no duty on its
part to defend or indemnify Caremark in regard to those suits.®> The
trial court, faced with summary judgment motions for both parties,
granted summary judgment for Caremark and denied Steadfast;
however, the appellate court reversed.® The appellate court noted that
the policy at issue stated that it did not apply to any claim arising from
any “dishonest, fraudulent, criminal, intentional or malicious act, error
or omission, or those of a knowingly wrongful nature or the willful
violation of any statute or ordinance committed by or at the direction

359 111. App. 3d 749, 835 N.E.2d 890 (1st Dist. 2005).
Id., 835 N.E.2d 890.

Id. at 750-52, 835 N.E.2d at 892-93.

Id. at 751, 835 N.E.2d at 893.

Id. at 753, 835 N.E.2d at 894.

Id., 835 N.E.2d at 894, 901.
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of or with the knowledge of any ‘Insured.””’

Turning to the underlying complaint, which included five counts,
the court pointed out that all counts were predicated on earlier
paragraphs, which were replete with allegations of Caremark’s
participation in a secret scheme by which it “diverted and converted”
discounted prices, favored certain higher-priced drugs in exchange for
kickbacks and circumvented rules set forth in the Omnibus
Reconciliation Act.® When read as a whole, the alleged wrongful acts
were intentional, not negligent.®

Nevertheless, Caremark cited National Union Fire Insurance Co. v.
Associates in Adolescent Psychiatry'® and argued that ERISA breach of
fiduciary duty claims do not require proof of bad faith or an intent to
defraud.” Therefore, the underlying claim was potentially within the
policy coverage, and Steadfast’s duty to defend was triggered.’> The
appellate court disagreed.*® In National Union the underlying complaint
contained state law claims, including a claim for negligent
misrepresentation.’*  Here, no such negligence theories were
propounded in the underlying complaint.*® The court stated “we cannot
simply ignore the absence of allegations of negligent conduct and
inclusion of only intentional conduct in the complaints.”®

Caremark also argued that the complaint implied negligence by
alleging that Caremark failed to inform the plaintiffs that it committed
the previously alleged acts, therefore this claim was potentially within
the coverage afforded under the policy.’” But the court held that this
aspect of the complaint did not allege that these failures were a result
of negligence.”® Instead, the complaint as a whole makes clear that
these failures were simply part of the alleged scheme to defraud, which
would have necessarily included knowing action on Caremark’s part.*

7. 1d.at 756, 835 N.E.2d at 897.

8. Id. at 756-57, 835 N.E.2d at 897.

9. Id.at 757,835 N.E.2d at 897.

10. 1987 WL 12661 (N.D. IIl. 1987).

11. Steadfast Ins. Co., 359 IIl. App. 3d at 757-58, 835 N.E.2d at 897-98.
12. 1d., 835 N.E.2d at 897-98.

13. Id., at 758, 835 N.E.2d at 898.

14. Id., 835 N.E.2d at 898.

15. 1d., 835 N.E.2d at 898.

16. 1d., 835 N.E.2d at 898.

17. 1d. at 760, 835 N.E.2d at 900.

18. Id. at 760-61, 835 N.E.2d at 900-01.
19. Id. at 761, 835 N.E.2d at 900-01.



684 Southern Illinois University Law Journal [Vol. 30

The focus of the analysis is to be on the conduct alleged, rather than the
characterization of the conduct.?

The court therefore reversed the summary judgment rulings, and
entered judgment in favor of Steadfast.”* Because there was no duty to
defend, there was no duty to indemnify, and Steadfast was also granted
judgment on that issue.?

American States Insurance Co. v. Capital Associates of Jackson County, Inc.?

Holding: Ifthe advertising injury policy was not intended to cover
sending junk facsimiles, the insurer has no duty to defend.*

The insured was sued in a class action for sending unsolicited
advertisements to businesses via facsimile in violation of federal law.?
The insurer undertook the defense of the suit pursuant to a reservation
of rights, but then filed a declaratory judgment action seeking a
declaration that it had no duty to defend or indemnify the insured
pursuant to the advertising injury provision in the policy.?* The district
court held that the insurer had a duty to defend, based on the language
of the advertising injury provision, which the district court held
included the privacy invasions cited in the underlying suit.?’ Te
Court of Appeals reversed, holding that the actions alleged in the
underlying lawsuit did not fall within the purview of the advertising
injury provision.®  Specifically, the policy provision defined
“advertising injury” as “oral or written publication of material that
violates a person’s right of privacy.”” The Court noted that the scope
of privacy under an advertising injury provision was an issue of first
impression in Hlinois.*® The Court ruled that the alleged conduct was
not the type of behavior contemplated by the advertising injury clause
because facsimile transmittals did not constitute a “publication.”®
Additionally, the advertising injury provision encompassed

20. 1d., 835 N.E.2d at 901.
21, 1d. at 761-62, 835 N.E.2d at 901.
22, 1d.at 762, 835 N.E.2d at 901.
23. 392 F.3d 939 (7th Cir. 2004).

24. 1d. at943.
25. 1d. at 940.
26. Id.

27. 1d.

28. Id. at943.
29. Id.at940.
30. Id. at 943.

31. Id. at 942-43.
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informational content, while the statute banning junk facsimiles that
was the basis for the class action, dealt with the manner of transmission
as opposed to the content.*

32. Id.at943.
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B. Discovery and Evidentiary Issues

Western States Insurance Co. v. O’Hara®

Holding: Attorney/client privilege and work product privilege do
not prevent discovery of coverage opinion documents due to the
“common interest doctrine.”*

Western States Insurance Company (Western States) issued an
automobile liability policy to Richard and Mary Ann O’Hara with a
$500,000 limit for all claims.* Jessica O’Hara, the O’Hara’s daughter
who was insured under the policy, was involved in an accident while
driving her parents’ vehicle.®* As a result of the accident, a number of
people were severely injured.®” The most severely injured was Megan
Lovelace, a passenger in Jessica’s vehicle, who suffered a spinal
fracture leaving her paralyzed from the waist down.*® A number of
individuals in the other vehicle driven by Robert Hilgenbrinck suffered
injuries as well.*

A claims examiner with OneBeacon Insurance Company
(OneBeacon), an affiliate of Western States, hired the law firm of
Tressler, Soderstrom, Maloney & Priess (Tressler) to represent Western
States in regard to its obligations to the O’Haras following the
accident.* No one from the Tressler firm provided legal advice to the
O’Haras regarding the accident.* Thereafter, Western States paid
$10,101 to settle the property damage claim for Robert Hilgenbrinck’s
vehicle.*” Western States also paid $480 to settle a claim for property
damage to a tree at the site of the accident, and $489,419 to settle the
claim based on Megan Lovelace’s injuries.”® This payment purportedly
exhausted the $500,000 policy limit.** Before settling the Lovelace
claim, Western States contacted counsel F. Donald Heck, Jr., who was

33. 357 IIl. App. 3d 509, 828 N.E.2d 842 (4th Dist. 2005).
34. 1d.at517, 828 N.E.2d at 848-49.
35. Id.at511, 828 N.E.2d at 844,
36.  1d., 828 N.E.2d at 844.

37. 1d., 828 N.E.2d at 844.

38. 1d.at512, 828 N.E.2d at 844.
39. 1d., 828 N.E.2d at 844.

40. 1d., 828 N.E.2d at 844.

41. 1d., 828 N.E.2d at 844.

42, 1d., 828 N.E.2d at 844.

43, 1d., 828 N.E.2d at 844.

44. 1d., 828 N.E.2d at 844.
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hired by Western States to represent Jessica in the criminal proceedings
following the accident.* Western States confirmed Heck’s agreement
to settle the Lovelace claim.* Furthermore, the O’Haras did not object
to the settlement.”’

Approximately a year after the settlement of the Lovelace claim,
the Hilgenbrincks filed suit against Jessica seeking damages for injuries
allegedly sustained in the accident.*® Upon notification of the lawsuit,
Western States retained counsel to defend Jessica under a reservation
of rights, and filed suit seeking a declaratory judgment that it had no
obligation to defend or indemnify Jessica in the Hilgenbrinck action
because the policy limits had been exhausted.”® The O’Haras filed a
counterclaim in the declaratory judgment action for breach of contract
and bad faith refusal to settle, as well as affirmative defenses.”

After discovery was initiated, Western States asserted that certain
materials were protected by the attorney/client and work product
privileges and refused to produce documents related to its consideration
of claims against the O’Haras and documents related to the settlement
of the Lovelace claim.** The O’Haras moved to compel production or
an in camera inspection of the withheld documents, asserting that
Western States had waived any protection of privilege and work
product by placing at issue in the declaratory action whether the
settlement with Lovelace was reached in good faith.> The O’Haras
further argued that the privilege did not protect discovery by them
under the “common-interest doctrine.”® “The Hilgenbrincks also
moved to compel production of these documents.”*

The trial court granted the O’Haras” motion to compel holding that
there is a common interest, and that the common interest was at issue.*
The court stated that “Tressler [and] Western States can[not] insulate
themselves from the advice and coverage obligations by hiring the
Tressler firm and hiring the separate firm to represent O’Hara.”*® As

45. Id.at512, 828 N.E.2d at 845.
46. 1d., 828 N.E.2d at 845.
47. 1d., 828 N.E.2d at 845.
48. 1d., 828 N.E.2d at 845.
49. Id., 828 N.E.2d at 845.
50. Id., 828 N.E.2d at 845.
51. Id.at513, 828 N.E.2d at 845.
52. 1d., 828 N.E.2d at 845.
53. Id., 828 N.E.2d at 845.
54. 1d., 828 N.E.2d at 845.
55. Id., 828 N.E.2d at 845.
56. 1d., 828 N.E.2d at 845.
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to the Hilgenbrinck’s, the trial court ordered that it would perform an
in camera inspection of the disputed documents to determine if further
disclosure was necessary.”’ Western States refused to comply with the
orders, and the trial court held it in civil contempt and ordered it to pay
$500 in fines, calling the order a “friendly contempt order” to “let the
appellate court sort this out.”®

The Fourth District Appellate Court, relying upon Waste
Management, Inc. v. International Surplus Lines Insurance Co.,* found that
the common interest doctrine applied.®® The court rejected Western
States’ argument that because Jessica was represented by separate
counsel, their interests were not “common.”®

Western States further contended that the trial court’s ruling to the
contrary “annulled the basis of the adversarial system, leaving litigants
in this state to wonder whether the advice given by their counsel will
truly be protected from disclosure to their adversaries.”® The court
noted that the record established that attorney Heck was only
representing Jessica with respect to the potential criminal charges
against her, and not in regards to civil liability issues as well.®® The
court noted that “[l]ike the insureds and insurers in Waste
Management, Western States and the O’Hara’s shared a common
interest in settling or defeating the Lovelace claim.”® Although the
Tressler firm was not representing the O’Haras, the court noted that it
was asked to give advice on settling a claim in which the O’Hara’s, as
the insureds, had an interest.”® The appellate court held that the trial
court properly ordered the disputed documents produced to the
O’Haras.®® The court also rejected Western States objection based
upon the work product doctrine finding that Waste Management offers
no protection of the disputed documents from discovery by the
O’Haras based upon the court’s focus on the shared interests of the
insured and the insurer, as well as the absence of an adversarial process
at the time the materials were created.®”’

57. 1d.at514, 828 N.E.2d at 846.

58. Id., 828 N.E.2d at 846.

59. 14411l.2d 178, 579 N.E.2d 322 (1991).
60. O’Hara, 357 Ill. App. 3d at 517, 828 N.E.2d at 848.
61. Id.at517, 828 N.E.2d at 848-49.

62. Id.at516, 828 N.E.2d at 847.

63. Id.at517, 828 N.E.2d at 848.

64. Id., 828 N.E.2d at 848.

65. 1d., 828 N.E.2d at 848.

66. Id.at517, 828 N.E.2d at 849.

67. Id.at518, 828 N.E.2d at 849.
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As to the Hilgenbrincks, the court first noted that the common
interest doctrine did not apply because at no time did Western States or
the Hilgenbrinck’s share a common interest.®® The court found that
because Western States had named the Hilgenbrincks as defendants,
they had standing to challenge the proposed declaratory judgment.®
The issue then became whether Western States waived the
attorney/client privilege by placing advice from the Tressler firm at
issue.” The court held that by contending that the settlements had
exhausted the policy limits in the declaratory judgment, Western States
placed “good faith” at issue.” The court further found that the sought-
after communications were also placed at issue.”” By asking the court
to find that it had exhausted the policy limits, Western States also asked
the court to find good faith, which can only be fairly determined based
upon the reasons and motives underlying the decision.”® Thus, the
court found that the trial court did not err and ordered the documents
relating to the reasons and motives for the settlement decision,
including those related to advice from the Tressler firm, disclosed.”

Dardeen v. Kuehling (State Farm Insurance Co., Appellant)”™

Holding:  Homeowner’s insurer had no duty to instruct
homeowner to preserve evidence which may be relevant to personal
injury claim.

Dardeen filed suit for injury sustained when he tripped and fell on
Kuehling’s property.” State Farm Insurance was named as an
additional defendant based on a negligent spoliation of evidence
theory.”® State Farm’s motion for summary judgment was successful
at the trial court, but reversed by the appellate court.” The issue before
the Supreme Court was the duty which a homeowner’s insurer owes in

68. Id. at518-19, 828 N.E.2d at 849.
69. Id.at519, 828 N.E.2d at 850.
70. 1d., 828 N.E.2d at 850.

71. 1d.at520, 828 N.E.2d at 850.
72. 1d., 828 N.E.2d at 851.

73. 1d. at520-21, 828 N.E.2d at 851.
74. 1d., 828 N.E.2d at 851.

75. 213 11l. 2d 329, 821 N.E.2d 227 (2004).
76. Id.at 339, 821 N.E.2d at 233.
77. 1d.at 332,821 N.E.2d at 228.
78. 1d., 821 N.E.2d at 229.

79. 1d., 821 N.E.2d at 229.
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these circumstances.* Kuehling contacted her insurance agent on the
day of the injury, to ask if she could repair the uneven sidewalk where
the plaintiff had fallen, “before somebody else gets hurt on it.”®" The
agent agreed.® The plaintiff returned to the site of his injury that night,
to examine the area.®* No one took any photographs.®* Some days
later, Kuehling went ahead with her plans to repair the site.®

The Supreme Court began its analysis by avowing its decision in
Boyd v. Travelers Insurance Co.** In Travelers Insurance, the court
announced that negligent spoliation of evidence claims would be
available under the ordinary negligence principles of duty, breach and
causation, without specifically recognizing it as an independent tort.®
The duty element of such claims is two-pronged: first, does a duty
arise in the case at bar by virtue of agreement, contract, special
circumstances, or voluntary undertaking; second, if so, should a
reasonable person faced with the particular circumstances at hand have
foreseen that the evidence in question was material to a potential
lawsuit.® Both prongs must be fulfilled before a duty to preserve
evidence will be found in any particular situation.®

In the case at bar, the court rejected arguments that the plaintiff
was a third party beneficiary in regard to any contractual obligation
between Kuehling and State Farm, that any special relationship existed
between the plaintiff and State Farm, and that State Farm had any sort
of control over the evidence at any time.* The court specifically
declined to find that a mere opportunity to control the evidence was
sufficient to give rise to a duty, therefore, the first prong was absent.”
The Supreme Court reversed the appellate court and affirmed the trial
court’s entry of summary judgment for State Farm.®

80. Id. at 335, 821 N.E.2d at 230-31.

81. Id.at331, 821 N.E.2d at 228.

82. Id., 821 N.E.2d at 228.

83. Id. at 331-32, 821 N.E.2d at 228.

84. Id.at 332,821 N.E.2d at 228.

85. Id., 821 N.E.2d at 228.

86. 166 Ill. 2d 188, 652 N.E.2d 267 (1995); Dardeen, 213 Ill. 2d at 335, 821 N.E.2d at 231.
87. Dardeen, 213 Ill. 2d at 335-36, 821 N.E.2d at 231.
88. Id. at 336, 821 N.E.2d at 231.

89. Id., 821 N.E.2d at 231.

90. Id. at 337-40, 821 N.E.2d at 231-33.

91. Id. at 338-39, 821 N.E.2d at 232-33.

92. Id. at 340, 821 N.E.2d at 233.
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C. The Insurer, Agent, and Insured Relationship

AYH Holdings, Inc. v. Avreco, Inc.*®

Holding: A broker’s status as subagent of insured was a question
of fact;* a broker owed a duty to inform insured of insurer’s financial
condition;® factual issues regarding breach of broker’s duty precluded
summary judgment;®* factual issues precluded summary judgment on
statute of limitations.”’

American Yacht Harbor Associates L.P. (AYH), an owner and
operator of commercial property in St. Thomas, U.S. Virgin Islands,
sustained severe property damage when Hurricane Marilyn struck on
September 15, 1995.%® AYH’s excess insurance carrier, Geneva
Assurance Syndicated, Inc. (Geneva), became insolvent and could not
cover AYH’s losses.” AYH filed suit against Avreco and Gremesco
— insurance brokers involved in placing the policy with Geneva.'®
AYH alleged that the brokers breached their professional and fiduciary
duties because they failed to monitor and discover the unsound
financial condition of Geneva.'” Gremesco filed a counterclaim
against Avreco for contribution and indemnification.'®

Following AYH’s suit, Avreco filed a motion for summary
judgment, arguing that AYH’s claims were barred by the statute of
limitations, the duties AYH alleged were breached did not exist in this
relationship, and that no agency relationship existed.'® Gremesco filed
a summary judgment motion on the same grounds.'® After a hearing
with extensive evidence, the trial court granted Avreco’s motion for
summary judgment and dismissed AYH’s complaint.!® Following this
ruling, Avreco filed a motion for summary judgment on Gremasco’s

93. 357 lll. App. 3d 17, 826 N.E.2d 1111 (1st Dist. 2005).
94. Id. at 34, 826 N.E.22. at 1127.
95. Id. at40, 826 N.E.2d at 1131.
96. Id.at42, 826 N.E.2d at 1133.
97. Id.at43,826 N.E.2d at 1134.
98. Id. at19-20, 826 N.E.2d at 1115.
99. Id.at 20,826 N.E.2d at 1115.
100. Id., 826 N.E.2d at 1115.

101. Id.at 21, 826 N.E.2d at 1117.
102. Id. at 20, 826 N.E.2d at 1115.
103. Id. at 22, 826 N.E.2d at 1117.
104. 1d., 826 N.E.2d at 1117.

105. Id. at 30, 826 N.E.2d at 1123.
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cross-claim, which the trial court granted.’® Gremesco and AYH
appealed the rulings of the trial court.”

The appellate court reversed and remanded the case.’® The court
noted the issues of a duty owed by a wholesale insurance broker and
the scope of that duty were questions of first impression in Illinois.*®
The court first addressed whether Avreco was acting as an agent for
AYH, because if it was not, there could be no fiduciary duty.*® The
court focused on the issue of subagency, and concluded a genuine issue
of material fact existed as to whether Avreco was acting as a subagent
when it procured the renewal insurance on AYH’s behalf, thereby
precluding summary judgment.'** The court did not accept Avreco’s
argument that it simply performed a ministerial task because agents are
empowered to delegate ministerial and mechanical tasks to
subagents. The court next addressed whether Avreco breached its
duty of professional care.”® The court looked at the facts and
determined that, given its status as a broker and its involvement in a
specialty insurance market, Avreco had a duty under the
circumstances.” The court would not hold that all brokers (or all
wholesale brokers) would owe such a duty but, under the facts of this
case, the evidence was sufficient to create a duty on the part of Avreco
to inform AYH of the information in its possession in connection with
the financial condition of Geneva.'*® Therefore, the trial court erred in
granting summary judgment on plaintiff’s professional negligence
claim.'®

Next, the court addressed whether Avreco had a duty to monitor
and assess the risk of Geneva and convey any material information to
it.*” Because the issue of a wholesale broker’s duties was an issue of
first impression in lllinois, the court looked to other jurisdictions,
treatises and practice guides.™® The court held that Avreco had adverse

106. Id., 826 N.E.2d at 1123.
107. Id. at 30, 826 N.E.2d at 1124.
108. Id. at 44, 826 N.E.2d at 1134.
109. Id. at 31, 826 N.E.2d at 1124.
110. Id. at 32, 826 N.E.2d at 1125.
111. Id. at 37, 826 N.E.2d at 1129.
112. 1d., 826 N.E.2d at 1129.
113. Id. at 38, 826 N.E.2d at 1129.
114. Id. at 40, 826 N.E.2d at 1131.
115. 1d., 826 N.E.2d at 1131.
116. Id., 826 N.E.2d at 1131.
117. 1d., 826 N.E.2d at 1131.
118. Id., 826 N.E.2d at 1131.
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information regarding Geneva that it imparted to another client.'*?
Viewing the evidence most favorably to AYH, the court concluded that
the evidence created a genuine issue of material fact as to whether
Avreco knew when it placed the renewal policy of facts or
circumstances putting it on notice that the insurance presented to AYH
presented an unreasonable risk.?

After also determining that there was conflicting evidence as to
whether the statute of limitations expired'?* and whether section 2201
of the Illinois Code of Civil Procedure® barred AYH’s claims,'® the
court also addressed whether the trial court erred in granting summary
judgment in favor of Avreco and against Gremesco on its cross-claim
for contribution and indemnification because Avreco’s knowledge was
superior to Gremesco’s knowledge.’* The court also reversed this
finding by the trial court, holding that Gremesco’s claims against
Avreco were dependent upon AYH’s claims against Avreco.'”®
Because the court determined that the trial court erred in granting
summary judgment in favor of Avreco against AYH, the court
concluded that it was error to grant summary judgment in favor of
Avreco against Gremesco.'?*

Il. COMMERCIAL GENERAL LIABILITY INSURANCE AND
PROFESSIONAL LIABILITY COVERAGE

A. Trigger, Tender of Defense, Duty to Defend, Coverage

General Agents Insurance Co. of America v. Midwest Sporting Goods
CO.127

Holding: A liability insurer is not entitled to reimbursement of
defense costs incurred prior to a finding of no duty to defend.*?®
When Midwest Sporting Goods Company (Midwest) was sued by

119. Id. at 42, 826 N.E.2d at 1133.

120. Id., 826 N.E.2d at 1133.

121. 1d., 826 N.E.2d at 1133.

122. 735 ILL. CoMP. STAT. 5/2.201 (West 2002).

123. AYH Holding, Inc., 357 Ill. App. 3d at 43, 826 N.E.2d at 1134.
124. 1d. at 44, 826 N.E.2d at 1134.

125. 1d., 826 N.E.2d at 1134.

126. 1d., 826 N.E.2d at 1134.

127. 21511l. 2d 146, 828 N.E.2d 1092 (2005).

128. Id. at 166, 828 N.E.2d at 1104.
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the City of Chicago and Cook County for creating a public nuisance,
it tendered the defense of the suit to its liability insurer, General Agents
Insurance Company of America (Gainsco).*”® Gainsco initially denied
coverage, but when an amended complaint was filed against Midwest,
Gainsco decided to defend the suit under a reservation of rights.™** In
a letter explaining its decision to Midwest, Gainsco wrote that it was
not waiving any of its rights, “including the right to recoup any defense
costs paid in the event that it is determined that the Company does not
owe the Insured a defense in the matter, . . .”*' Gainsco also filed a
declaratory judgment action, requesting a determination of the parties’
rights and obligations.’®* After the trial court granted summary
judgment for Gainsco, Gainsco filed a motion for reimbursement of the
defense costs incurred to date in the underlying suit.*

Midwest appealed the summary judgment ruling, and the trial
court stayed the post-trial motion pending outcome of the appeal.**
The appellate court affirmed judgment for Gainsco, and the trial court
subsequently found in Gainsco’s favor and awarded it the costs
incurred in the underlying suit.®*®* Midwest again appealed, and the trial
court was again affirmed.'*®

On further appeal, the Supreme Court noted that the appellate
court decision relied heavily on a 1903 decision, City of Chicago v.
McKenchney.** In McKenchney, the parties to a dispute agreed to certain
terms to be followed, until their dispute could be resolved in court.*®
The Supreme Court, however, found that such an “accommodation
pending litigation” did not apply in the case of an insurance contract
that did not contain such a provision.*®

Considering the parties’ arguments in its analysis, the court first
examined Grinnell Mutual Insurance Co. v. Shierk,**° wherein the district
court, with no Illinois precedent to guide it, predicted that the Supreme
Court would follow the majority rule on the issue, and order

129. Id. at 147, 828 N.E.2d at 1093.
130. Id., 828 N.E.2d at 1094.

131. Id. at 148, 828 N.E.2d at 1094.
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135. Id. at 150, 828 N.E.2d at 1095.
136. Id., 828 N.E.2d at 1095.

137. 205 111. 372, 68 N.E. 945 (1903).
138. Id., 68 N.E. 945.

139. Gen. Agents Ins. Co. of Am., 215 Ill. 2d at 153, 828 N.E.2d at 1097.
140. 996 F. Supp. 836 (S.D. 111. 1998).
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reimbursement.**! Recovery in other jurisdictions is allowed based on
implied contract or unjust enrichment.**> The district court’s prediction
was erroneous.'® Instead, the court decided to follow the minority
view, based on public policy.** The court agreed with those
jurisdictions that hold that such recovery would allow the insurer to
unilaterally change the policy.**®* When an insurer determines to defend
its insured under a reservation of rights, it does so to protect its own
interest as much as its insured’s.*® Gainsco argued that, because there
was no duty to defend, the rights and obligations of the parties are not
to be determined from the policy.” The court, in rejecting this
argument, pointed out that the duty to defend arises as soon as suit is
filed against the insured, and continues until the point where it is
judicially determined not to exist.**® An insurer is free to include an
agreement within the policy itself, calling for such reimbursement, but
cannot do so after the fact by way of a reservation of rights letter.**
Here, as there was no contractual obligation of reimbursement upon
determination of no duty to defend, Gainsco had no right to such
reimbursement.°

Cianci v. Safeco Insurance Co. of Ilinois**

Holding: An evidentiary hearing was required to determine
whether the settlement was entered into with good-faith so insurer and
cleaning company were discharged from liability for contribution.™

Homeowners experienced water damage from their roof and
claimed their home insurer, Safeco Insurance Company of lllinois
(Safeco) negligently delayed removal of the water damage for two
weeks.™™ Safeco hired American Cleaning Co. (American Cleaning)
to repair the water damage, but American Cleaning failed to properly

141. 1d. at 839.

142. 1d.
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clean and remove water-damaged carpeting and furniture.’® Asaresult
of the delay and improper repairs, toxic mold began to grow in the
home.”* Safeco did not agree to test for mold for more than nine
months, but when the presence of mold was confirmed, Safeco told the
homeowners to evacuate their home.® Homeowners retained one
company—Brouwer Brothers Steamatic, Inc. (Brouwer Brothers)—to
remove the mold, but they were unsuccessful.™®’ Safeco ultimately
resolved to tear down the home and build a new one.™®

Homeowners filed suit against Safeco, American Cleaning, and
Brouwer Brothers, seeking equitable and compensatory relief.™*®
American Cleaning filed a motion to transfer venue based on forum
non conveniens, which Brouwer Brothers joined.'*® Each defendant
then filed motions to dismiss the complaints.’®* The trial court denied
Safeco’s motion to dismiss, but reserved ruling on the forum non
conveniens motions.'® Subsequently, homeowners notified the court
that they had reached a settlement with Safeco and American Cleaning,
and that American Cleaning would withdraw its forum non conveniens
motion.'® The court continued Brouwer Brothers’ pending motions.'®*
Safeco then filed a motion for good faith settlement, requesting that the
court enter an order finding its settlement had been made in good faith
so it would not be subject to any contribution liability.’®® American
Cleaning also filed a motion seeking the court to find its settlement was
made in good faith.'*® Brouwer Brothers objected to these motions.**’

The court then heard Brouwer Brothers’ motion, but indicated that
it was waiting to see if the parties would settle.’® The court found that
Will County was a more appropriate forum, but Brouwer Brothers
requested that the court wait to enter a ruling until a final order
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regarding the other settlements was entered.’® The trial court then
found the Safeco and American Cleaning settlements to be in good
faith.' The court later entered its order granting Brouwer Brothers’
motion for transfer of venue.'™*

Brouwer Brothers filed an appeal from the court’s good-faith
orders regarding the settlements between the homeowners and Safeco
and American Cleaning.'” Plaintiffs Safeco and American Cleaning
filed a motion to dismiss the appeal, arguing that Brouwer Brothers
lacked standing to appeal the trial court’s ruling because Brouwer
Brothers failed to file a contribution claim against either of the settling
defendants.’” The court disagreed, reasoning that Brouwer Brothers’
time to file a counterclaim had not expired because its motion to
dismiss was pending at the time Safeco and American Cleaning’s
settlements were presented to the court, and the time for filing a
counterclaim had not arrived.'® Plaintiffs alternatively sought
dismissal of Brouwer Brothers’ appeal because the issue of settlement
allocation was not ripe for adjudication.'” The court disagreed, holding
that Brouwer Brothers could suffer hardship if the court did not address
whether the allocation was sufficient.'”

The court then addressed Brouwer Brothers’ argument that the
trial court erred in entering orders approving settlement before it
considered the forum non conveniens motion.*”” The court held that the
trial court did not abuse its discretion in waiting to rule on Brouwer
Brothers” forum non conveniens motion, reasoning that Brouwer
Brothers could not now argue that the court committed an error in
waiting to rule on its motion when Brouwer Brothers specifically
requested the court to delay its ruling.*”® Brouwer Brothers next argued
on appeal that the good-faith orders were nullities because the forum
non conveniens motion was pending in front of the court before the
settling parties’ good faith motions.'” The court disagreed with this
argument, holding that the trial court was not required to rule on the
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forum non conveniens motion before making any other substantive
rulings.'®

Brouwer Brothers alternatively argued that the trial court erred in
finding that the settlements between the other parties was entered in
good-faith to discharge American Cleaning and Safeco from liability
for contribution to Brouwer Brothers under the Illinois Joint Tortfeasor
Contribution Act, 740 ILCS 100/2(c)."® Brouwer Brothers argued that
the court should have conducted an evidentiary hearing to evaluate the
settlement and method of apportionment before entering the good-faith
finding.’® The settling parties claimed that the record was sufficient
for the trial court to make its decision that the settlements were made
in good faith and Brouwer Brothers failed to carry its burden of
rebutting their prima facie showing of good-faith by a preponderance
of the evidence, as required under the statute.’® The appellate court
relied upon Muro v. Abel Freight Lines, Inc.®®* in holding that the trial
court’s good-faith order was premature.’® The appellate court noted
that the settling parties did not adhere to the court’s order to allocate
the settlement amounts according to the plaintiffs’ methods of
recovery, but rather lumped the negligence claims (where contribution
could be available) with intentional tort and vicarious liability claims
(where contribution would not be available).'® The appellate court also
noted that the trial court did not conduct an evidentiary hearing and that
there was an issue as to what impact Safeco’s assignment would have
on the parties’ respective rights and liabilities relevant to the Illinois
Contribution Act.’®” Thus, the appellate court reversed the trial court’s
holding and remanded the case to Will County for the court to conduct
a limited evidentiary hearing to evaluate the fairness and
reasonableness of the settlement amounts and allocations in light of the
claims involved.'®

Pekin Insurance Co. v. Dial*®

180. Id. at 780, 826 N.E.2d at 559.
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Holding: Insurer had no duty to defend insured in cause of action
alleging sexual assault.'*

Pekin Insurance Company issued a commercial general liability
insurance policy to Dial Real Estate & Investments and David Dial
(Dial) as the insured “with respect to the conduct of the business.”*
Cynthia Cain filed a sexual assault action against Dial, and Dial
tendered the defense of Cain’s action to Pekin.'*?> Pekin filed an action
seeking a declaration that it had no duty to defend Dial.**® The trial
court found that Pekin had a duty to defend Dial and that Pekin
breached its duty to defend.’® On appeal, Pekin argued that the trial
court erred in finding that the sexual assault allegations were covered
by the policy.'*

The policy provided in pertinent part as follows:

a. We will pay those sums that the insured becomes legally obligated
to pay as damages because of ‘bodily injury’ or ‘property damage’ to
which this insurance applies. We will have the right and duty to
defend any ‘suit’ seeking those damages. . . .

b. This insurance applies to ‘bodily injury’ and ‘property damage’
only if: (1) The “bodily injury’ or ‘property damage’ is caused by an
‘occurrence’ that takes place in the ‘coverage territory’. . .. %

The policy defined the term bodily injury as “bodily injury, sickness, or
disease sustained by a person, including death resulting from any of these at
any time” and defined the term *occurrence as “an accident including
continuous or repeated exposure to substantially the same generally harmful
conditions.”*" The policy excluded the following from coverage: “Expected
or intended injury. ‘Bodily injury’ or ‘property damage’ expected or intended
from the standpoint of the insured.”%

Cain filed suit alleging that between May 20, 2000, and June 26, 2000,
Dial negligently touched, fondled, and exposed himself to her with the
misapprehension of her desires and wishes.*® Cain also alleged that Dial
repeatedly, willfully, and without provocation touched, fondled, and exposed
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himself to her.*® Cain alleged that as a result of Dial’s conduct, she suffered
an upset stomach, headaches, and a loss of a normal life.”* After Dial
tendered the defense of Cain’s action to Pekin, Pekin refused the tender and
filed a declaratory judgment action seeking a declaration that it had no duty to
defend Dial because Dial’s alleged conduct was intentional, because Dial’s
alleged conduct did not arise out of or within the course of his employment,
and because Cain did not seek damages for “bodily injury” as contemplated
by the insurance policy.?®® The trial court found that Cain’s complaint pled a
cause of action that was potentially covered by the insurance policy and that
Pekin breached its duty to defend Dial.?®® The court denied Pekin’s motion for
a judgment on the pleadings and granted Cain’s motion for summary
judgment.?®

On appeal the Fifth District noted that the policy provided coverage for
bodily injury caused by an “occurrence,” and that the policy defined
occurrence as “an accident, including continuous or repeated exposure to
substantially the same general harmful conditions.”” The policy further
excluded coverage for bodily injury “expected or intended from the standpoint
of the insured.””® To determine coverage, the court noted that it would
construe the definition of “occurrence together with the policy’s specific
exclusion for expected or intended injury.”?”

In the present case, Cain alleged that Dial fondled and touched her and
exposed himself to her with the misapprehension of her desires and wishes.?®
Citing, West American Insurance Co. v. Vago,?® the court found that even
though the complaint was couched in terms of negligence, the complaint
alleged a course of conduct that was clearly intentional and not merely
negligent or accidental.®® The court explained that if Dial engaged in the
conduct alleged in the complaint, he would have been consciously aware that
he was practically certain to cause emotional injuries to Cain.?* Cain’s
injuries were a natural and probable result of Dial’s alleged conduct, whether
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or not he anticipated the precise injury that Cain would suffer.?2 Similarly, the
court found that Dial should have reasonably anticipated Cain’s injuries, and
therefore, Cain’s injuries were “expected” and not covered under the policy.??
The court expressly found that Cain’s allegations of negligence were a
transparent attempt to trigger insurance coverage.”* The court concluded that
Cain failed to allege facts to bring her cause of action within or potentially
within the coverage of the policy.?® Because the allegations of the tort
complaint were clearly excluded from coverage under the policy, Pekin had
no duty to defend Dial and therefore, it reversed the trial court’s decision.

AAA Disposal Systems, Inc. v. Aetna Casualty & Surety Co.?’

Holding: An insured must reasonably comply with the notice of
occurrence and notice of claim provisions contained in an insurance policy.?®

This case involves the environmental clean up of a waste site; plaintiffs are
waste haulers and the site operator.?* Defendants include primary and excess
insurers that provided coverage to plaintiffs from October 1973 through May
1988.%° Intervenors were companies that cleaned up the site and then obtained
a judgment for contribution against plaintiffs.?*

All policies “required plaintiffs to provide written notice of an occurrence
‘assoon as practicable,” or ‘promptly.” The policies also required ‘immediate’
and ‘prompt’ notice of a claim or suit.”??

The State of Illinois filed a complaint against plaintiffs in 1985 seeking
cleanup of the landfill, however, plaintiffs’ did not give notice of the claim
until 1990 or 1991.22 The court found that “plaintiffs’ six- or seven-year
delay in giving notice to the insurers constitutes late notice of an occurrence
under any reasonable interpretation of the policy provisions.”?

When sued by the intervenors for contribution, plaintiffs promptly notified
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the insurers. But, this was too little too late. Even though notice of the lawsuit
was timely, the plaintiffs’ late notice of the occurrence prevented the insurers
from making a timely investigation.””> The court noted that “a delay of even
a few months in giving notice has been held to be unreasonable and to
constitute a breach of the notice provision of an insurance policy as a matter
of law.”?%

Plaintiffs argued the insurers were not prejudiced; however, lack of
prejudice is only a factor to be considered “where the insured has a good
excuse for the late notice or where the delay was relatively brief.”??" In this
case, “plaintiffs did not present a good excuse for the late notice, and their
delay was not relatively brief; therefore, prejudice is not a factor to be
considered.”??®

Notably, the court stated, “It is well settled that a notice provision is a
valid condition precedent to coverage and not a mere technical requirement
that an insured may overlook or ignore with impunity.” It is also “well
settled that an insurer does not have to prove that it was prejudiced by an
insured’s breach of the notice clause in a policy to be relieved of its duty to
pay.”230

Illinois State Bar Ass’n v. Coregis Insurance Co.”*

Holding: A material misrepresentation inan insurance application renders
the policy voidable not void ab initio.?*> The right to rescind is waivable if the
facts show that it would be unjust, inequitable, or unconscionable to allow the
insurer to rescind the policy.?*

In 1994, attorneys Brian Hubka and Thomas Nathan of the law firm
Munday & Nathan entered into an agreement to jointly represent Cherry
Maxwell in a personal injury lawsuit that arose out of an auto accident.?* In
April 1994, Hubka and Nathan agreed to a settlement on behalf of Ms.
Maxwell in the amount of $225,000.*° “Instead of dispersing the settlement
proceeds to Ms. Maxwell, Hubka converted them for his own use. On
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February 22, 1995, the Illinois Attorney Registration and Disciplinary
Commission (ARDC) filed a complaint against Hubka alleging . . . that he
converted client funds.”?*® On May 4, 1995, Hubka admitted in his answer to
the ARDC complaint that he had not dispersed the settlement funds to
Maxwell.%’

Five months after answering the ARDC complaint, Hubka submitted an
application to renew his lawyer’s professional liability insurance policy with
Coregis, with whom he had been continuously insured since 1993.%® In his
application, he stated that he was not aware of any “circumstance, act, error,
omission or personal injury which may result in a claim” against him.?
Coregis subsequently renewed the policy for the period of November 7, 1995,
to November 7, 1996.24°

“On January 20, 1996, Maxwell filed suit against Hubka, Nathan and
Munday for conversion, legal malpractice, breach of fiduciary duty and breach
of contract.”*!* Nathan and Munday’s defense was provided by the Illinois
State Bar Association Mutual Insurance Company, its professional liability
insurer.2#

Hubka’s was suspended from the practice of law by the Illinois Supreme
Court on August 8, 1996.% After learning of his suspension, on September
4, “Coregis informed Hubka that it would not renew the policy which
was to expire on November 7, 1996.”%* “Hubka tendered the defense
of the Maxwell lawsuit to Coregis” on September 30, 1996.2* Three
days later, Coregis issued a reservation of rights letter to Hubka
assigning him counsel and highlighting various exclusions of the policy
including the exclusion for claims arising out of conversion,
misappropriation, or improper commingling of client funds, the
dishonest acts exclusion and the exclusion for claims arising out of
acts, errors, omissions, or personal injury occurring prior to the
effective date of the policy if the insured knew or could reasonably
foreseen that such act, error or omission may be expected to be the
basis for a claim or suit.**® Coregis further stated that by agreeing to
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defend Hubka under the reservation of rights, the company did not
waive any rights or defenses, nor did it waive its right to deny coverage
at a later date.?”” Coregis also reserved its right to withdraw from the
defense.?*

The counsel hired by Coregis subsequently drafted a letter to Hubka
explaining there was a potential conflict of interest which allowed
Hubka the right to choose independent counsel.**® Hubka also had the
option of waiving any potential conflict in consenting to the
continuation of the attorney as his representative.®®® The attorney
testified by affidavit that he specifically discussed with Hubka the
potential conflict of interest and that Hubka understood the issues and
agreed to waive any potential conflict.®" Hubka disagreed, stating in
his own affidavit that he never received this letter, discussed any
potential conflict with Bruck, or waived any potential conflict.??

On August 14, 1997, “Coregis filed a complaint for declaratory
judgment against Hubka and Maxwell” seeking a declaration that it
owed no duty to defend Hubka in Maxwell’s lawsuit based on the
exclusions for conversion of client funds and for claims that the insured
knew or could have reasonably could have foreseen would be the basis
of a claim or lawsuit.*® Neither Nathan or Munday was named as a
defendant in the declaratory judgment action.®*

The day after Coregis filed its action, the trial court granted
Maxwell’s motion for summary judgment and entered judgment against
Hubka for more than $200,000.”° Subsequently, Maxwell filed a
motion for “summary judgment against Nathan and Munday based on
a theory of joint venture liability.”?*® On June 30, 1998, “the trial court
granted Maxwell’s motion for summary judgment against Nathan and
Munday.” ISBA Insurance paid Maxwell’s judgment in its entirety.?’
Coregis subsequently filed a motion for summary judgment on its
complaint for declaratory judgment, which was granted in June or July
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of 2000, against Hubka, Maxwell and numerous other claimants.® “In
September 2000, the circuit court denied Nathan and Munday’s attempt
to intervene in Coregis’ declaratory judgment action.””?*®

On October 31, 2000, ISBA Mutual and Munday “filed a complaint
for declaratory judgment against Coregis” arguing that “Coregis
waived its right to rescind Hubka’s policy” and that Coregis was
“estopped from raising any policy defenses because it failed to inform
Hubka that a conflict of interest existed in its representation of Hubka
during Maxwell’s lawsuit.”?® They further alleged that “Coregis had
a duty to indemnify Hubka for Ms. Maxwell’s judgment.”?®' Both
parties “filed cross motions for summary judgment.”?? The circuit
court granted Coregis’ motion, “finding that, because Hubka had made
amaterial misstatement on his application for renewal in October 1995,
the policy was void ab initio.””®* The plaintiffs appealed.®*

The first question addressed by the court was whether Hubka’s
misrepresentation on the insurance application rendered the insurance
void ab initio or merely voidable.®®® The court first defined the
difference between a contract that is void ab initio and one that is
merely voidable.?®® “A contract that is void ab initio is treated as though
it never existed,” thus “neither party can choose to ratify the contract
by simply waiving its right to assert the defect.”®" “If a contract is . .
. voidable, a party can either opt to void the contract based upon that
defect or . .. choose to waive that defect and ratify the contract despite
it.”?® The court determined that a material misrepresentation on an
insurance application makes the policy voidable, not void ab initio.?*®
The court cited the Illinois Supreme Court’s explanation of the
misrepresentation statute, section 154 of the Illinois Complied
Statutes?”® in Golden Rule Insurance Co. v. Schawartz.?* In Golden Rule,
the court stated that the statute establishes a two-prong test to be used

258. Id. at 161-62, 821 N.E.2d at 711.
259. Id.at 162, 821 N.E.2d at 711.

260. 1d., 821 N.E.2d at 711.

261. Id., 821 N.E.2d at 711.

262. 1d., 821 N.E.2d at 711.

263. Id., 821 N.E.2d at 711.

264. 1d., 821 N.E.2d at 711.

265. Id.at 163, 821 N.E.2d at 712.

266. Id.at 164, 821 N.E.2d at 713.

267. 1d., 821 N.E.2d at 713.

268. 1d., 821 N.E.2d at 713.

269. Id.at 167, 821 N.E.2d at.715.

270. 215 ILL. ComP. STAT 5/154 (2000).
271. 203 11l. 2d 456, 464, 786 N.E.2d 1010 (2003).
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